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vestigations of safety hazards and security risks for
provisions relating to investigation of safety hazards.

§5330. State safety oversight

(a) APPLICATION.—This
apply to—

(1) States that have rail fixed guideway pub-
lic transportation systems that are not sub-
ject to regulation by the Federal Railroad Ad-
ministration; and

(2) States that are designing rail fixed guide-
way public transportation systems that will
not be subject to regulation by the Federal
Railroad Administration.

(b) GENERAL AUTHORITY.—The Secretary of
Transportation may withhold not more than 5
percent of the amount required to be appro-
priated for use in a State or urbanized area in
the State under section 5307 of this title for a
fiscal year beginning after September 30, 1994, if
the State in the prior fiscal year has not met
the requirements of subsection (c¢) of this sec-
tion and the Secretary decides the State is not
making an adequate effort to comply with sub-
section (c).

(c) STATE REQUIREMENTS.—A State meets the
requirements of this section if the State—

(1) establishes and is carrying out a safety
program plan for each fixed guideway public
transportation system in the State that estab-
lishes at least safety requirements, lines of au-
thority, levels of responsibility and account-
ability, and methods of documentation for the
system; and

(2) designates a State authority as having
responsibility—

(A) to require, review, approve, and mon-
itor the carrying out of each plan;

(B) to investigate hazardous conditions
and accidents on the systems; and

(C) to require corrective action to correct
or eliminate those conditions.

(d) MULTISTATE INVOLVEMENT.—When more
than one State is subject to this section in con-
nection with a single public transportation au-
thority, the affected States shall ensure uniform
safety standards and enforcement or shall des-
ignate an entity (except the public transpor-
tation authority) to ensure uniform safety
standards and enforcement and to meet the re-
quirements of subsection (c) of this section.

(e) AVAILABILITY OF WITHHELD AMOUNTS.—(1)
An amount withheld under subsection (b) of this
section remains available for apportionment for
use in the State until the end of the 2d fiscal
year after the fiscal year for which the amount
may be appropriated.

(2) If a State meets the requirements of sub-
section (c) of this section before the last day of
the period for which an amount withheld under
subsection (b) of this section remains available
under paragraph (1) of this subsection, the Sec-
retary, on the first day on which the State
meets the requirements, shall apportion to the
State the amount withheld that remains avail-
able for apportionment for use in the State. An
amount apportioned under this paragraph re-
mains available until the end of the 3d fiscal
year after the fiscal year in which the amount is
apportioned. An amount not obligated at the

section shall only

TITLE 49—TRANSPORTATION

Page 240

end of the 3-year period shall be apportioned for
use in other States under section 5336 of this
title.

(3) If a State does not meet the requirements
of subsection (c) of this section at the end of the
period for which an amount withheld under sub-
section (b) of this section remains available
under paragraph (1) of this subsection, the
amount shall be apportioned for use in other
States under section 5336 of this title.

(Pub. L. 103-272, §1(d), July 5, 1994, 108 Stat. 831;
Pub. L. 109-59, title III, §§3002(b)(4), 3029(a), Aug.
10, 2005, 119 Stat. 1545, 1625.)

HISTORICAL AND REVISION NOTES

?:ng;z Source (U.S. Code) Source (Statutes at Large)

5330(a) ........ 49 App.:1624(d). July 9, 1964, Pub. L. 88-365,
78 Stat. 302, §28; added
Dec. 18, 1991, Pub. L.
102-240, §3029, 105 Stat.
2116.

5330(b) ........ 49 App.:1624(a).

5330(¢) ........ 49 2App.:1624(b)(1),

(2).

5330(d) ........ 49 App.:1624(b)(3).

5330(e) .| 49 App.:1624(c).

5330(f) 49 App.:1624(e).

In subsection (e)(1), the words ‘“‘under subsection (a)
of this section from apportionment for use in any State
in a fiscal year’’ are omitted as surplus.

In subsection (e)(2) and (3), the words ‘‘from appor-
tionment’’ and ‘‘for apportionment for use in a State”
are omitted as surplus.

AMENDMENTS

2005—Pub. L. 109-59, §3029(a)(1), substituted ‘‘State
safety oversight” for ‘“Withholding amounts for non-
compliance with safety requirements’ in section catch-
line.

Subsec. (a). Pub. L. 109-59, §3029(a)(1), added subsec.
(a) and struck out heading and text of former subsec.
(a). Text read as follows: ‘“This section applies only to
States that have rail fixed guideway mass transpor-
tation systems not subject to regulation by the Federal
Railroad Administration.”

Subsec. (¢)(1). Pub. L. 109-59, §3002(b)(4), substituted
‘“‘public transportation’ for ‘‘mass transportation’.

Subsec. (d). Pub. L. 109-59, §3029(a)(2), substituted
‘‘shall ensure uniform safety standards and enforce-
ment or shall designate’ for ‘‘may designate’’.

Pub. L. 109-59, §3002(b)(4), substituted ‘‘public trans-
portation” for ‘‘mass transportation’ in two places.

Subsec. (f). Pub. L. 109-59, §3029(a)(3), struck out
heading and text of subsec. (f). Text read as follows:
‘““Not later than December 18, 1992, the Secretary shall
prescribe regulations stating the requirements for com-
plying with subsection (c) of this section.”

§5331. Alcohol and controlled substances testing

(a) DEFINITIONS.—In this section—

(1) ‘“‘controlled substance’” means any sub-
stance under section 102 of the Comprehensive
Drug Abuse Prevention and Control Act of 1970
(21 U.S.C. 802) whose use the Secretary of
Transportation decides has a risk to transpor-
tation safety.

(2) “‘person” includes any entity organized or
existing under the laws of the United States, a
State, territory, or possession of the United
States, or a foreign country.

(3) “‘public transportation’ means any form
of public transportation, except a form the
Secretary decides is covered adequately, for
employee alcohol and controlled substances
testing purposes, under section 20140 or 31306
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of this title or section 2303a, 7101(i), or 7302(e)
of title 46. The Secretary may also decide that
a form of public transportation is covered ade-
quately, for employee alcohol and controlled
substances testing purposes, under the alcohol
and controlled substance statutes or regula-
tions of an agency within the Department of
Transportation or the Coast Guard.

(b) TESTING PROGRAM FOR PUBLIC TRANSPOR-
TATION EMPLOYEES.—(1)(A) In the interest of
public transportation safety, the Secretary shall
prescribe regulations that establish a program
requiring public transportation operations that
receive financial assistance under section 5307,
5309, or 5311 of this title to conduct preemploy-
ment, reasonable suspicion, random, and post-
accident testing of public transportation em-
ployees responsible for safety-sensitive func-
tions (as decided by the Secretary) for the use of
a controlled substance in violation of law or a
United States Government regulation, and to
conduct reasonable suspicion, random, and post-
accident testing of such employees for the use of
alcohol in violation of law or a United States
Government regulation. The regulations shall
permit such operations to conduct preemploy-
ment testing of such employees for the use of al-
cohol.

(B) When the Secretary of Transportation con-
siders it appropriate in the interest of safety,
the Secretary may prescribe regulations for con-
ducting periodic recurring testing of public
transportation employees responsible for safety-
sensitive functions (as decided by the Secretary)
for the use of alcohol or a controlled substance
in violation of law or a Government regulation.

(2) In prescribing regulations under this sub-
section, the Secretary of Transportation—

(A) shall require that post-accident testing
of such a public transportation employee be
conducted when loss of human life occurs in
an accident involving public transportation;
and

(B) may require that post-accident testing of
such a public transportation employee be con-
ducted when bodily injury or significant prop-
erty damage occurs in any other serious acci-
dent involving public transportation.

(c) DISQUALIFICATIONS FOR USE.—(1) When the
Secretary of Transportation considers it appro-
priate, the Secretary shall require disqualifica-
tion for an established period of time or dismis-
sal of any employee referred to in subsection
(b)(1) of this section who is found—

(A) to have used or been impaired by alcohol
when on duty; or

(B) to have used a controlled substance,
whether or not on duty, except as allowed for
medical purposes by law or regulation.

(2) This section does not supersede any penalty
applicable to a public transportation employee
under another law.

(d) TESTING AND LABORATORY REQUIREMENTS.—
In carrying out subsection (b) of this section,
the Secretary of Transportation shall develop
requirements that shall—

(1) promote, to the maximum extent prac-
ticable, individual privacy in the collection of
specimens;

(2) for laboratories and testing procedures
for controlled substances, incorporate the De-
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partment of Health and Human Services sci-
entific and technical guidelines dated April 11,
1988, and any amendments to those guidelines,
including mandatory guidelines establishing—

(A) comprehensive standards for every as-
pect of laboratory controlled substances
testing and laboratory procedures to be ap-
plied in carrying out this section, including
standards requiring the use of the best avail-
able technology to ensure the complete reli-
ability and accuracy of controlled sub-
stances tests and strict procedures govern-
ing the chain of custody of specimens col-
lected for controlled substances testing;

(B) the minimum list of controlled sub-
stances for which individuals may be tested;
and

(C) appropriate standards and procedures
for periodic review of laboratories and cri-
teria for certification and revocation of cer-
tification of laboratories to perform con-
trolled substances testing in carrying out
this section;

(3) require that a laboratory involved in con-
trolled substances testing under this section
have the capability and facility, at the labora-
tory, of performing screening and confirma-
tion tests;

(4) provide that all tests indicating the use
of alcohol or a controlled substance in viola-
tion of law or a Government regulation be
confirmed by a scientifically recognized meth-
od of testing capable of providing quantitative
information about alcohol or a controlled sub-
stance;

(5) provide that each specimen be subdivided,
secured, and labeled in the presence of the
tested individual and that a part of the speci-
men be retained in a secure manner to prevent
the possibility of tampering, so that if the in-
dividual’s confirmation test results are posi-
tive the individual has an opportunity to have
the retained part tested by a 2d confirmation
test done independently at another certified
laboratory if the individual requests the 2d
confirmation test not later than 3 days after
being advised of the results of the first con-
firmation test;

(6) ensure appropriate safeguards for testing
to detect and quantify alcohol in breath and
body fluid samples, including urine and blood,
through the development of regulations that
may be necessary and in consultation with the
Secretary of Health and Human Services;

(7) provide for the confidentiality of test re-
sults and medical information (except infor-
mation about alcohol or a controlled sub-
stance) of employees, except that this clause
does not prevent the use of test results for the
orderly imposition of appropriate sanctions
under this section; and

(8) ensure that employees are selected for
tests by nondiscriminatory and impartial
methods, so that no employee is harassed by
being treated differently from other employees
in similar circumstances.

(e) REHABILITATION.—The Secretary of Trans-
portation shall prescribe regulations establish-
ing requirements for rehabilitation programs
that provide for the identification and oppor-
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tunity for treatment of any public transpor-
tation employee referred to in subsection (b)(1)
of this section who is found to have used alcohol
or a controlled substance in violation of law or
a Government regulation. The Secretary shall
decide on the circumstances under which em-
ployees shall be required to participate in a pro-
gram. This subsection does not prevent a public
transportation operation from establishing a
program under this section in cooperation with
another public transportation operation.

(f) RELATIONSHIP TO OTHER LAWS, REGULA-
TIONS, STANDARDS, AND ORDERS.—(1) A State or
local government may not prescribe, issue, or
continue in effect a law, regulation, standard, or
order that is inconsistent with regulations pre-
scribed under this section. However, a regula-
tion prescribed under this section does not pre-
empt a State criminal law that imposes sanc-
tions for reckless conduct leading to loss of life,
injury, or damage to property.

(2) In prescribing regulations under this sec-
tion, the Secretary of Transportation—

(A) shall establish only requirements that
are consistent with international obligations
of the United States; and

(B) shall consider applicable laws and regu-
lations of foreign countries.

(g2) INELIGIBILITY FOR ASSISTANCE.—A person is
not eligible for financial assistance under sec-
tion 5307, 5309, or 5311 of this title if the person
is required, under regulations the Secretary of
Transportation prescribes under this section, to
establish a program of alcohol and controlled
substances testing and does not establish the
program.

(Pub. L. 103-272, §1(d), July 5, 1994, 108 Stat. 832;
Pub. L. 103429, §6(13), Oct. 31, 1994, 108 Stat.
4379; Pub. L. 104-59, title III, §342(a), Nov. 28,
1995, 109 Stat. 608; Pub. L. 109-59, title III,
§§3002(b)(3), (4), 3030, Aug. 10, 2005, 119 Stat. 1545,
1625.)

HISTORICAL AND REVISION NOTES
PUB. L. 103-272

Revised .
Section Source (U.S. Code) Source (Statutes at Large)
5331(a) ........ 49 App.:1618a(a). Oct. 28, 1991, Pub. L. 102-143,

§6, 105 Stat. 962.
5331(b) . 49 App.:1618a(b).
5331(c) . 49 App.:1618a(f)

49 App.:1618a(d).
49 App.:1618a(c).
49 App.:1618a(e).
49 App.:1618a(g).

5331(a) .
5331(e) .
5331(f) . .
5331(8) .vvvvnnn

In subsection (a), before clause (1), the text of 49
App.:1618a(a)(3) is omitted as surplus because the com-
plete name of the Secretary of Transportation is used
the first time the term appears in a section. In clause
(3), the words ‘‘controlled substances’ are substituted
for ‘‘drug”’ for consistency in this section.

In subsection (b)(1)(B), the word ‘‘also’ is omitted as
surplus.

In subsection (b)(2)(B), the words ‘“‘may require’ are
substituted for ‘‘as determined by the Secretary’ for
clarity and to eliminate unnecessary words.

In subsection (d), the word ‘‘samples” is omitted as
surplus.

In subsection (d)(2), before subclause (A), the word
‘“‘subsequent’ is omitted as surplus.

In subsection (d)(3), the words ‘‘of any individual’’ are
omitted as surplus.

In subsection (d)(4), the words ‘‘by any individual”’
are omitted as surplus.
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In subsection (d)(5), the word ‘‘tested’’ is substituted
for ‘‘assayed’ for consistency. The words ‘‘2d confirma-
tion test” are substituted for ‘‘independent test’ for
clarity and consistency.

In subsection (d)(6), the word ‘‘Secretary’ is sub-
stituted for ‘‘Department’” for consistency in the re-
vised title and with other titles of the United States
Code.

In subsection (f)(1), the word ‘‘prescribe’ is sub-
stituted for ‘‘adopt’ for consistency in the revised title
and with other titles of the Code. The word ‘“‘rule” is
omitted as being synonymous with ‘‘regulation’’. The
word ‘‘ordinance’ is omitted as being included in ‘‘law”’
and ‘‘regulation’. The words ‘‘whether the provisions
apply specifically to mass transportation employees, or
to the general public’’ are omitted as surplus.

In subsection (f)(3), the word ‘‘prevent’ is substituted
for ‘“‘restrict the discretion of’’ to eliminate unneces-
sary words.

In subsection (g) the words ‘‘in accordance with such
regulations’ are omitted as surplus.

PUB. L. 103-429

This amends 49:5331(a)(3) to correct an erroneous
cross-reference.

AMENDMENTS

2005—Subsec. (a)(3). Pub. L. 109-59, §3030(a), sub-
stituted ‘‘section 20140 or 31306 of this title or section
2303a, 7101(i), or 7302(e) of title 46’ for ‘‘section 20140 or
31306 of this title”’ and inserted at end ‘‘The Secretary
may also decide that a form of public transportation is
covered adequately, for employee alcohol and con-
trolled substances testing purposes, under the alcohol
and controlled substance statutes or regulations of an
agency within the Department of Transportation or the
Coast Guard.”.

Pub. L. 109-59, §3002(b)(4), substituted ‘‘public trans-
portation” for ‘‘mass transportation’ in two places.

Subsec. (b). Pub. L. 109-59, §3002(b)(3), substituted
‘““Public” for ‘“‘Mass’ in heading.

Subsec. (b)(1)(A). Pub. L. 109-59, §3030(b), struck out
“or section 103(e)(4) of title 23 after ‘5311 of this
title”.

Pub. L. 109-59, §3002(b)(4), substituted ‘‘public trans-
portation” for ‘‘mass transportation’ wherever appear-

ing.
Subsecs. (b)(1)(B), (2), (c)(2), (e). Pub. L. 109-59,
§3002(b)(4), substituted ‘‘public transportation’ for

‘“‘mass transportation’ wherever appearing.

Subsec. (f)(3). Pub. L. 109-59, §3030(c), struck out par.
(3) which read as follows: ‘“This section does not pre-
vent the Secretary of Transportation from continuing
in effect, amending, or further supplementing a regula-
tion prescribed before October 28, 1991, governing the
use of alcohol or a controlled substance by mass trans-
portation employees.”’

Subsec. (g). Pub. L. 109-59, §3030(b), struck out ‘‘or
section 103(e)(4) of title 23 after ‘56311 of this title’’.

1995—Subsec. (b)(1)(A). Pub. L. 104-59 added subpar.
(A) and struck out former subpar. (A) which read as fol-
lows: ““In the interest of mass transportation safety,
the Secretary of Transportation shall prescribe regula-
tions not later than October 28, 1992, that establish a
program requiring mass transportation operations that
receive financial assistance under section 5307, 5309, or
5311 of this title or section 103(e)(4) of title 23 to con-
duct preemployment, reasonable suspicion, random,
and post-accident testing of mass transportation em-
ployees responsible for safety-sensitive functions (as
decided by the Secretary) for the use of alcohol or a
controlled substance in violation of law or a United
States Government regulation.”

1994—Subsec. (a)(3). Pub. L. 103-429 substituted ‘‘sec-
tion 20140 or 31306°° for ‘‘subchapter III of chapter 201 or
section 31306"".

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-429 effective July 5, 1994,
see section 9 of Pub. L. 103-429, set out as a note under
section 321 of this title.
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§5332. Nondiscrimination

(a) DEFINITION.—In this section, ‘‘person’ in-
cludes a governmental authority, political sub-
division, authority, legal representative, trust,
unincorporated organization, trustee, trustee in
bankruptcy, and receiver.

(b) PROHIBITIONS.—A person may not be ex-
cluded from participating in, denied a benefit of,
or discriminated against under, a project, pro-
gram, or activity receiving financial assistance
under this chapter because of race, color, creed,
national origin, sex, or age.

(c) COMPLIANCE.—(1) The Secretary of Trans-
portation shall take affirmative action to en-
sure compliance with subsection (b) of this sec-
tion.

(2) When the Secretary decides that a person
receiving financial assistance under this chapter
is not complying with subsection (b) of this sec-
tion, a civil rights law of the United States, or
a regulation or order under that law, the Sec-
retary shall notify the person of the decision
and require action be taken to ensure compli-
ance with subsection (b).

(d) AUTHORITY OF SECRETARY FOR NONCOMPLI-
ANCE.—If a person does not comply with sub-
section (b) of this section within a reasonable
time after receiving notice, the Secretary
shall—

(1) direct that no further financial assist-
ance of the United States Government under
this chapter be provided to the person;

(2) refer the matter to the Attorney General
with a recommendation that a civil action be
brought;

(3) proceed under title VI of the Civil Rights
Act of 1964 (42 U.S.C. 2000d et seq.); and

(4) take any other action provided by law.

(e) CIVIL ACTIONS BY ATTORNEY GENERAL.—The
Attorney General may bring a civil action for
appropriate relief when—

(1) a matter is referred to the Attorney Gen-
eral under subsection (d)(2) of this section; or

(2) the Attorney General believes a person is
engaged in a pattern or practice in violation of
this section.

(f) APPLICATION AND RELATIONSHIP TO OTHER
LAWS.—This section applies to an employment
or business opportunity and is in addition to
title VI of the Civil Rights Act of 1964 (42 U.S.C.
2000d et seq.).

(Pub. L. 103-272, §1(d), July 5, 1994, 108 Stat. 834.)

HISTORICAL AND REVISION NOTES

};sgg:fll Source (U.S. Code) Source (Statutes at Large)
5332(a) ........ 49 App.:1615(a)(5). July 9, 1964, Pub. L. 838-365,
78 Stat. 302, §19; added
Nov. 6, 1978, Pub. L. 95-599,
§314, 92 Stat. 2750.
5332(b) ........ 49 App.:1615(a)(1)
(1st sentence).
5332(C) ........ 49 App.:1615(a)(2),
3)(A).
5332(d) 49 App.:1615(a)(3)(B).
5332(e) 49 App.:1615(a)(4).
5332(f) 49 App.:1615(a)(1)
(last sentence).

In subsection (a), the words ‘‘the term” and ‘‘one or
more’’ are omitted as surplus. The words ‘‘partnerships,
associations, corporations’” and ‘“‘mutual companies,
joint-stock companies’ are omitted because of 1:1.
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In subsection (b), the word ‘‘receiving’’ is substituted
for ‘“‘funded in whole or in part through’ to eliminate
unnecessary words.

In subsection (c)(2), the words ‘‘directly or indi-
rectly’”’, ‘“‘issued”’, and ‘‘necessary’’ are omitted as sur-
plus.

In subsection (d), before clause (1), the words ‘‘does
not” are substituted for ‘‘fails or refuses to’’ to elimi-
nate unnecessary words. The words ‘‘period of”’ and
‘“‘pursuant to paragraph (a) of this subsection” are
omitted as surplus. In clause (2), the word ‘‘appro-
priate” is omitted as surplus. In clause (3), the words
‘“‘proceed under’’ are substituted for ‘‘exercise the pow-
ers and functions provided by’ to eliminate unneces-
sary words.

In subsection (e), before clause (1), the words ‘‘in any
appropriate district court of the United States” and
“‘including injunctive relief” are omitted as surplus.

In subsection (f), the words ‘‘considered to be’’ and
“‘and not in lieu of”’ are omitted as surplus.

REFERENCES IN TEXT

The Civil Rights Act of 1964, referred to in subsecs.
(@)(3) and (f), is Pub. L. 88-352, July 2, 1964, 78 Stat. 241,
as amended. Title VI of the Act is classified generally
to subchapter V (§2000d et seq.) of chapter 21 of Title 42,
The Public Health and Welfare. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 2000a of Title 42 and Tables.

§5333. Labor standards

(a) PREVAILING WAGES REQUIREMENT.—The
Secretary of Transportation shall ensure that
laborers and mechanics employed by contractors
and subcontractors in construction work fi-
nanced with a grant or loan under this chapter
be paid wages not less than those prevailing on
similar construction in the locality, as deter-
mined by the Secretary of Labor under sections
3141-3144, 3146, and 3147 of title 40. The Secretary
of Transportation may approve a grant or loan
only after being assured that required labor
standards will be maintained on the construc-
tion work. For a labor standard under this sub-
section, the Secretary of Labor has the same du-
ties and powers stated in Reorganization Plan
No. 14 of 1950 (eff. May 24, 1950, 64 Stat. 1267) and
section 3145 of title 40.

(b) EMPLOYEE PROTECTIVE ARRANGEMENTS.—(1)
As a condition of financial assistance under sec-
tions 5307-5312, 5316, 5318, 5323(a)(1), 5323(b),
5323(d), 5328, 5337, and 5338(b) of this title, the in-
terests of employees affected by the assistance
shall be protected under arrangements the Sec-
retary of Labor concludes are fair and equitable.
The agreement granting the assistance under
sections 5307-5312, 5316, 5318, 5323(a)(1), 5323(b),
5323(d), 5328, 5337, and 5338(b) shall specify the ar-
rangements.

(2) Arrangements under this subsection shall
include provisions that may be necessary for—

(A) the preservation of rights, privileges,
and benefits (including continuation of pen-
sion rights and benefits) under existing collec-
tive bargaining agreements or otherwise;

(B) the continuation of collective bargaining
rights;

(C) the protection of individual employees
against a worsening of their positions related
to employment;

(D) assurances of employment to employees
of acquired public transportation systems;

(E) assurances of priority of reemployment
of employees whose employment is ended or
who are laid off; and
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